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BRIEF FOR PLAINTIFF-APPELLANT 

STATEMENT 

Plaintiff appeals from an order entered in the 
United States District Court for the Southern District of 
New York, of Hon. LLOYD F. MacMAHON, United States District 
Judge, dated October 21, 1974, granting the motion of 
defendant-appellee, First National Bank of Boston, dismissing 
this action as to it on the ground of improper venue (A-56-7*). 

THE ISSUE PRESENTED 

Defendant-appellee, First National Bank of Boston 
(herein Boston Bank) was named as a party defendant in this 
class action upon the ground that it conducted banking business 
in the State of New York and was involved with defendant Tele¬ 
prompter and other defendants in the acts violative of the 
Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.), the 
New York State Statute (Martin Act) and the common law; juris¬ 
diction is based on S 27 of the Exchange Act and pendent juris¬ 
diction (A-15-30). 

No challenge was presented to the sufficiency of the 
allegations (A-16-28) upon which liability against the defend¬ 
ants was asserted and upon which recovery was sought. Appellee's 
motion to dismiss was predicated solely "on the ground of 


•These numerical references arc to the Joint Appendix. 
All emphasis supplied, unless otherwise indicated. 


improper venue" and was expressly granted on that basis 
(A-56-57). 


THF. OPINION BELOW 


In granting the motion to dismiss, 


Judge KacMAHON 


ruled: 


"Absent waiver or consent, a national bank may 
be su^d only in the district in which it is estab¬ 
lished. 12 U.S.C. Section 94; Cojie v. Anderson, 331 
„ C 467 (1947); Klein v. Bower, 421 F.2d 338 , 

Br5Hi7“NordbmiS-& Cck v. American 

, Trust CoTT 39T - FT2d300 (2d Cir.), cert. 

; Bu£fum v. Chase Nat. BanE 

ll Vy 192 F 2d 58“TTth-Cir.-1951), cert. 

lS^-T4-Tirt: 944 (1952). Movant is es ^blished in 
loston Massachusetts, within the meaning of 12 U.S.C. 
Section 94, because its charter specifics Boston as 
its principal place of business. BuffumvCha|£ 

Nat. Bank of City of N._ Y^, supra, 192 F. 2d at 60 
Leonard! v7 Chase Nat. Bank oTTity ® } Q ™ > . 

To 22 (2d Cir.), cert, d enied , 298 U.S. 677 (1 ). 

Southeast Guarantv^Trust^Co. v. 

358 F. Supp. TOOl, 1004 (N.D. Hi. 19 ). —————-= 

ectric Credi t Corn , v. James T alcott,— I . nc _i_» 

699 (S.D.N.Y. 1966). 

Movant's designation of the Now York ^intendent 
_f n, n Lc to receive process on its behalf - 
of this venue provision. Although the language of the 

. l ... j ; i- enppi f ica 1 ly evidences an intent 

SnSSS}"^ seetton LlL. Of thcVw York Banking haw. 
which requires such a designation before a °^ ign 
can operate in a fiduciary capacity in New York. This 
designation operates as a waiver o f the venue provision 
only in actions involving movant s fiduciary acts l 
York, and no such acts arc alleged or involved here. 

Accordingly, First National Bank of Boston's motion 
to dismiss this^ction on the ground of improper venue is 
granted in all respects." (A-56-7) 
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THE BROAD AND UNLIMITED DESIGNATION 
BY APPELLEE BOSTON BANK OF THE NEW 
YORK SUPERINTENDENT OF BANKS TO RE¬ 
CEIVE PROCESS IN ITS BEHALF 


"KNOW ALL MEN BY THESE PRESENTS that I, T. 

McLEAN GRIFFIN am Cashier of The First National 
Bank of Boston, a national banking association 
located in the City of Boston, County of Suffolk, 
Commonwealth of Massachusetts, and organized under 
the laws of the United States of America. This 
Bank desires to transact business in the State of 
New York in conformity with Section 131(3) of the 
New York State Banking Law. The First National Bank 
of Boston hereby constitutes and app oints the Super¬ 
in tendent of Banks, State of New York, and his 
succes so rs in su ch office, to be the true and lawful 
a ttorney of this Bank in and for the State of New 
York, u pon w hom all lawf u l processes in any action 
or proceedin g aga inst this Bank in New York may be 

se rved j n_l ike manne r and with the same effect as if 

tTiis Bank existed therein. 


THE FIRST NATIONAL BANK OF BOSTON hereby desig¬ 
nates the undersigned, T. McLEAN GRIFFIN, Cashier, 
and his successors in office, to be the appropriate 
officer of the Bank to whom process shall be forwarded 
by the Superintendent of Banks. 


/s/ T. McLean Griffin 
T.~McLEAN GRIFFIN, Cashier" 

(A-4 7) 

It is our contention that since as the Court below 
noted "the language of the designation is broad", the claim of 
"improper venue" was and is untenable. 
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POINTS 


I. 


THE NEW YORK SUPERINTENDENT OF BANKS 
WAS BROADLY DESIGNATED AS THE BOSTON 
BANK'S AGENT "UPON WHOM ALL LAWFUL 
PROCESSES IN ANY ACTION OR PROCEEDING 
AGAINST THIS BANK IN NEW YORK MAY BE 
SERVED IN LIKE MANNER AND WITH THE 
SAME EFFECT AS IF THIS BANK EXISTED 
THEREIN." 


VENUE IN THIS STATE WAS THEREFORE 
PROPER. IT WAS ERROR TO HOLD THAT 
THE BANK'S INTENT WAS NARROWER THAN 
THAT INDICATED BY THE UNLIMITED LAN¬ 
GUAGE OF THE DESIGNATION IT EXECUTED. 


Although the "hardships sometimes imposed on plain¬ 
tiffs" as a result thereof have caused §94 of the National 
Banking Act, as amended (12 U.3.C. §94) "to come under severe 
criticism"!^we of course recognize that the "special and 
properly wide venue provisions of the Securities Act of 1933 
and the Securities Exchange Act of 1934" do not overcome the 
•special and exceedingly narrow venue provisions" of §94 of the 
National Banking Act (12 U.S.C. §94). However, it is noteworthy 
that FRIENDLY, J., writing for this unanimous Court said: "(w)e 
conclude with regret that the rulings upholding the claim of 
prevalence of the 1864 Statute are right." 


Sou thenst Gua r. T r ._Co•, ht d 

F. SuppVlOOT; 1009; Klein v 


Inc. 


2/ 


1970; Bruns , Nor deman 
394 F. 2d 300 , 302"- 4, 2 
v. James Ta1 cot t, Inc., 

Bruns, N ordeman & Co. , supra. 


v. Rod man & Renshaw,___ 

Bower, 421 F. 2d 338, 342, 

v. ~AmFr i can Nat. Bank £■ __ 

Crr. 1968; Gen. Electric Credit 
271 F. Supp. 


& Co. 


358 
2 Cir 
Trust Co. 
Coro. 


699, 707, S.D.N.Y. 1966. 




In the foregoing designation (p. 3, sugra), it is 
stated: "(tjhis Bank desires to transact business in the State 
of New York in conformity with Section 131(3) of the New York 
State Banking L ,w." The bank's Associate Counsel and Assistant 
Vice President in the moving affidavit below asserts "that 
solely in connection with its qualification pursuant to Section 
131(3) of the Banking Law of New York to act in a fiduciary 
capacity in the surrogate's courts of the state and in other 
fiduciary capacities in the state, the Bank filed an instrument 
on January 15, 1971 appointing the Superintendent of Banks of 
the State of New York as its attorney upon whom all process 
could be served, in any action affecting or relating to an 
estate, trust or fund held or represented by it." 


The Banking Law of New York does provide (Art. 3, 
S131, subd. 3), that a non-New York bank, as therein specified, 

"may act as trustee, guardian, executor, 
administrator, or in any other fiduciary capacity 
under any last will and testament or codicil thereto 
or other testamentary writing or under any deed of 
trust inter vivos or other written instrument estab¬ 
lishing a trust, or by the appointment of any court 
of said state, may act. in this state in any such fidu¬ 
ciary capacity, provided similar domestic corporations 
which have the power under the law of this state to 
act herein in any such fiduciary capacity, are permit¬ 
ted to act in like fiduciary capacitv in the state 
where such foreign corporation has its domicile, pro¬ 
vided that if such foreign corporation proposes to 
act in any fiduciary capacity in this state and to do 
so is required to file its qualification in the surro¬ 
gate s court of this state, it shall file in the office 
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of the clerk of the surrogate's court of the 
county in which application for such appointment 
is pending 

(a) a duly executed instrument in writing, 
by its terms of indefinite duration and irrevoc¬ 
able, appointing such clerk and his successors 
its true and lawful attorney, up on whom all 
process in any actjon_or_p rocceding ag ainst such 
fTduciary, af footin g or relating to tne est a^Cj. 

thrust or fund represented or ho ld by suc h_f i_d_p- 

r Id"rv“o rTKe"^ts or de faults of such corporation 
In - reference to such estate, trust or fund may be 
served with the same force and effect as if it 
were a domestic corporation and had been lawfully 
served with process within the state, and (b) a 
copy of its charter certified by its secretary 
under its corporate seal, together with^the post 
office address of its principal office;" 


and 


"provided further that if such foreign corpora¬ 
tion proposes to act in any other fiduciary capa¬ 
city in the state, it shall file in the office of 
the superintendent (a) a duly executed instrument 
in writing, by its terms of indefinite duration 
and irrevocable, appointing the superintendent and 
his successors its true and lawful attorney, upon 
whom all process in a ny action or proceeding ag ainst 
such 'ficluciarv affjecting or rela ti ng to the e state^ 
trust or fund held or repres ented by such fiduciary 
or the act s or defaults of such c orporation in refer¬ 
en ce to such cst.it < trus t or fund nay be served 
with the same force and effect as if it were a 
domestic corporation and had been lawfully served 
with process within the state, (b) a written certifi¬ 
cate of designation, which may be changed from time 
to time thereafter by the filing of a new certifi¬ 
cate of designation, specifying the name and address 
of the officer, agent or other person to whom such 
process shall be forwarded by the superintendent, 
and (c) a copy of its charter certified by its secre¬ 
tary under its corporate seal, together with the post 
office address of its principal office." 


i 
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The designation executed by the bank (p. 3, sup_r£) 

was of course pro tant o a waiver of its right to be sued 
only in the district in which it is established (12 U.S.C. 

S94). Had it been phrased in the limited terminology of the 
foregoing §131, subd. 3 of the New York Banking Law heretofore 
quoted and underscored, the waiver would have unquestionably 
been limited to the service of process on the New York Super¬ 
intendent of Banks in any action or proceeding against the 
bank as "fiduciary affecting or relating to the estate, trust 
or fund held or represented by such fiduciary or the acts or 
defaults of such fiduciary in relation to such estate, trust 
or fund" (p. 6, su pra ). 

But the bank did not do so. The designation was in 
the unlimited and broad terminology specified in Art. 5 of the 
New York Banking Law treating with "foreign banking corpora¬ 
tions and national banks", namely §200 thereof, which requires 
a foreign banking corporation other than a bank organized 
under the laws of the United States as a precondition to 
transacting banking business in this state to file a designa¬ 
tion in the broad language of the instrument here executed. 

The bank through its counsel who prepared the instru¬ 
ment claims that it did not intend to file a designation in the 
broad form which it was not required to do (A-32); p.5, sup ra). 
However, it failed to do what the Chase National Bank did in 
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Buffun v. Ch ase Nat. Bank of City of New York , 192 F.2d 58, 
7 Cir. 1951, wherein it is pointed out that: 

"In this case there is no question but that 
defendant applied for and obtained leave to trans¬ 
act business in the state of Illinois for the 
limited purpose of 'acceptance and execution of 
trusts and receipt of deposits of trust funds in 
Illinois.' Though its original agent for service 
was authorized to accept service 'in all suits in 

Illinois,' when h e wa s rep laced with _an othe r, the 

reso lnti on cr eating the successor's authority pro¬ 
vide d_that he shou1 d be the_ regist ere d agent ln 

matters i nvol vi ncj_the fimited purpos e for wh i ch 

defendant was qual i f ied Jto do busine ss in Illinois. 

So our 'question in this respect is, did defendant, 
by qua lifyin g for the limite d pur pos e of d oing 
trust busin ess in Il linois, intend to waive its 
right to be sued in a transaction which on its face 
does not purport to grow out of such trust business?" 
(p. 61) 


Defendant bank in Buf furn "moved to dismiss upon the ground, 
amongst others, that under Title 12 U.S.C.A. §94, an action 
against defendant may be brought only in the Southern District 
of New York v/here it is located;" and that the Chase Bank "in 
complying with the foreign corporation laws of Illinois and 
consenting that it might be sued there" had " limited its co n- 
sent to trans ac tion of busine ss_ in II1inois only 'in connection 
w i th it s accep t_anee an d exec uti on of t rusts and t o recei ve 
d eposi t s o f trust funds_i n 11 1i nois. '" (B uffurn , supra, p. 59). 

This defendant Boston Bank in effect asked the Court 
below to read into its broad designation the limited language 
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that was ultimately specifically used in B uffum , asserting 
that that was its intent. The admittedly broad language 
employed, we submit, does not manifest any such intent. In 
judicially determining a litigant's intent, as the New York 
Court of Appeals has consistently held, "we 'concern our¬ 
selves with what the parties intended, but only to the 
extent that they evidenced w hat they intended by wha t they 
wrote.'" And this notwithstanding that "the real intent of 
the parties" may have been otherwise ( Rodolitz v. N eptune 
Paper Prods■ , 22 NY 2d 383, 386-7, 1968; R aleigh Assoc, v. 
Henry , 302 N.Y. 467, 473). 

The acts, activities and transactions in which the 
defendant bank allegedly was involved, participated in, aided 
and abetted, as alleged in the complaint, refer to matters in 
New York (A-16-28) and as was stated in the opposing affida¬ 
vit below "[pjlaintiff's position is that the designation by 
this defendant bank covers suits arising out of its business 
conducted in New York. " (A-52) 

In view of the critical reluctance with which the 
venue limitation specified in 12 U.S.C. §94 has been applied, 
as heretofore indicated, we respectfully submit the learned 
Court below was not constrained to read into the broad language 
of the designation, the limiting language that did not appear 
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I 


therein, notwithstanding that such in fact was the actual 
intent; especially since this record does not establish 
that in the period following the execution of the designa¬ 
tion (January 15, 1971; A-47), defendant Boston Bank did 
not conduct any other banking business in the State of 
New York, except as a fiduciary in reference to an estate 
trust or fund, etc., as specified in the Banking Law of 
New York, Article 3, §131, subd. 3. Surely, at least a 
hearing was warranted if any issue is presented in that 
regard. (A-23-25; A-32; A-52) 

II. THE ORDER DISMISSING THE COMPLAINT 
ON THE GROUND OF IMPROPER VENUE 
SHOULD BE REVERSED.___ 


Samuel Gottlieb 
Ira J. Sands 
Alan C. Kriogor 

Of Counsel 


Respectfully submitted, 

IRA JAY SANDS 

Attorney for Plaintiff-Appellant 
701 Seventh Avenue 
New York, Mew York 10036 
(212) 265-3500 
AND 

CAINSBURG, GOTTLIEB, LEVITAN & COLE 
Co-Counsel for Plaintiff-Appellant 
122 East 42nd Street 
New York, New York 10017 
(212) 697-3440 




